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1. Introduction
Papuan Province or known Papua by geographical is the westernmost island in Indonesia that borders

with other countries like Papuan New Guinea. Papua has mountains, seas and wealth source abundant power but
is one poorest province in Indonesia. The Government of Indonesia had given special treatment for this province.
Circumstances this make Indonesia give autonomy special. Identification typical from special autonomy this with
give changes to structure politics and government locale consisting from, the Papuan People's Council (MRP),
gave precondition for becomes head area province mandatory native Papuans (OAP), and with give position
parliament through Provincial People's Representative Council (DPRP) (Tryatmoko et al. 2021). Granting special
autonomy status is also an effort for give even distribution to in development for Papuans. Granting special
autonomy is a solutions to destabilize the Republic of Indonesia. The heated political upheaval, years of armed
violence that led to the death toll of both civilians and security forces, as well as huge moral and material losses,
and alleged human rights violations, must be resolved for togetherness as a nation. The pattern of settlement
through the realization of a welfare approach, as well as a legal approach that is just and harmonious, through long
and binding reconciliation, is in turn able to agree on special autonomy (Tengah et al. 2018). Special autonomy for
Papua was explicitly regulated for the first time within Law Number 21 of 2001 concerning Special Autonomy for
Papua Province (Suharyo 2016). The Indonesia Government's efforts in granting special autonomy status to Papua
are considered only as a way to reduce the conflict in Papua (Ayunda 2021).

Background behind presence The Free Papua Organization (OPM) can saw from approach its history.
Indonesia declares Papua to be a unified state. The Dutch hold a different view stating that Papua has the potential
to be rich in natural resources and must not be let go. President Soekarno launched program Tri Komando Rakyat
(TRIKORA) to make the Papua region not separated from Indonesia (Mishael et al. 2016). History OPM's birth
begins from Soeharto have occupied government. Since the reformation era start from Habibie, Gus Dur, Megawati
Soekarnoputeri and Susilo Bambang Yudhoyono the OPM struggle for give demands independence always
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happened. In point of view, OPM always looked Indonesia Government colonized Papua which is has many natural
resources (Suropati 2018).

The experience of the Papuan people when adapting to the Indonesians, according to the 1962 New York
agreement, is relatively very different. From the beginning, Papuans witnessed the behavior shown by the military
and Indonesian civilians at that time. During the relatively short period of the United Nations Temporary Executive
Authority (UNTEA) (October 1962 to April 1963) UNTEA was unable to realize the development policies that had
been scheduled (Suropati 2018). OPM presence begins from a number of Pro Papuan elites who provide desired
training and education struggle for liberate self based on Determination Opinion of the People (PEPERA) at once
refuse Agreement between Indonesia and Netherlands in 1962 in New York. The basis reason of OPM because
existence of human right principles. The human rights principles that every human being has are basic rights that
are universal and lasting which are protected, respected, maintained and may not be neglected, diminished or
seized by anyone, they have rights and positions (Sulaiman 2017).

The First movement, which started from Manokwari, was led by Serma Permenas Ferry Awom, a former
member of the Papua Volunteer Battalion (Papua Vrijwillegers Korps) formed by the Netherlands. The OPM moved
to carry out attacks due to communication limitations, especially in the political sense. During the Dutch colonial
period, the education of the Papuan people was very limited, thus affecting the lack of quality of the communication
process with the Indonesian government was hampered (Yambeyapdi et al. 2018). Another opinion says that due
to the birth of OPM presence two group big. First led by Asotec Demotekay and second group led by Terianus
Aronger. Activity group move in a manner politics and military. Activity political useful for get support from strange
country when military invasion was carried out in a manner aggressive. Movements resistance present as struggle
split self from Indonesia. kindly ideology, the OPM argues only Papuan people in authority for determine fate them
and a sense of nationalism them. Every people which joined with OPM try for liberate self from Indonesia however
based on background behind political that actually Papua is not could independent because promise sweet invaders
Dutch caused by obstruction by the Agreement between Indonesia and The Netherlands initiated by the United
Nations (UN) (Nufus et al. 2020).

Indonesia government make some effort with give autonomy special to Papua for muffle the OPM
movement. The view of democracy in Indonesia is that the highest authority in our country is the people, both in
the political and economic fields (Kusuma 2022). This democracy is proven by decentralization. Through Law
Number 21 of 2001 concerning Autonomy Special for Papua states effectiveness regulation autonomy special can
be a suggested instrument settlement conflict among government with Papuans. Giving special treatment including
gift authority government, honour Papuan identity, protection rights political and social as well as culture, and
solutions violation right basic human rights (human rights).

Action from OPM inside do movement military in @ manner massive take lives from civilian. A number of
year final OPM 's existence in do movement military get attention from the world. OPM with the movement try build
argumentation and perception world community. Throughout year 2022 attack from OPM consuming many
casualties from public civilian and also military. March 2022, OPM attacks and a family in the Yalimo Regency.
OPM also does torture with do cutting finger to a child after kill his parents (CNN 2022). In April 2022, OPM launched
attack to Indonesian National Armed Forces (TNI) which is patrol around Kali Kote. From this OPM success killing
2 people from the Indonesian Army. OPM attacks that caused casualties also occurred at the beginning October
2022 to inhabitant moderate civilian work for the construction of the Trans Papua Road. During attacked by OPM
4 residents civil died as a victim (Tempo 2022).

OPM always considers himself as belligerent or people or civil society whose fight for its independence.
As for with this condition then OPM will considered as subject of international humanitarian law (IHL). In IHL, built
on base 2 subjects law that is combatants and civilians. Combatants have right for down to in war. Combatants get
privilege for no treated as a criminal when caught though combatants do murder during war. While civilians get
protection from HHI because weak position because be a victim of showdown between combatants (Watkin 2003).
In the other hand, Government of Indonesia make different position whose make OPM as criminal.
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Many presumption this make a debate about what is OPM's position? Fulfil element as subject law
international. When OPM placement as subject law international will make will placing OPM as a country, an
organization international or subject law international. Where subject law international have ability for act because
base sovereignty. As for sovereignty owned by the State, then a country has authority for form binding regulations
subject laws, objects and events law in force in its territory (Kasih et al. 2021).

International law introducing some subject of international law. Beside state and international
organizations also known belligerent. International Humanitarian Law (IHL) as more specific than public
international law about law of war. In IHL, during war every actor not given actions whose make the other actor
suffer. Or every action in war not violating human rights. In IHL also using distinction principle. This principle
separated combatant and civilian when military conflict happened. Distinction principle granted every actor must
protected children, refugee, woman, medic and spiritualist (H. Simarmata 2018).

This article has written with aim will measure how much far OPM's position as for fulfil elements as a
subject of international law based on international treaty and customs international. This article also written for given
discussion systematic related materials as well content from writing this and have connection with roots of the
problem about OPM. As for formula problem consists from first, does OPM comply classification as unlawful
belligerent in international law. Second, how the consequence when OPM position as unlawful belligerent.

2. Method Research

This article written and classified normative legal research whose using positive law. Normative legal
research using secondary data consisting of from ingredient primary law including national regulations nor
international law including international treaty and customs international related about OPM as unlawful belligerent.
The data collection technique used in this legal research is inventory secondary data in the form of existing legal
materials (Supriyanto 2020).

The method used is literature study (Mezak 2006). The main focus is on the norms and regulations
governing OPM as Unlawful Belligerent. The composition law secondary will obtained from ingredient
complementary from ingredient primary law. Then ingredient law tertiary as ingredient supporting data. Secondary
data this becomes source main in study normative law. Beside that, this article also written with statue approach
and conceptual approach (Benuf et al. 2020).

3.1 OPM classification as Unlawful Belligerent
From many years the development that has occur change international armed conflict. Previously war

between one state to other state. However, change occur no only the state but also the other international law
subject. Especially, belligerent as subject international law categorized as medium nation fight for independence
present because exists desire from something group public for give resistance to something regime government.
The presence of belligerent can also be caused because exists desire for release self from a sovereign country.
One of the most famous group of belligerent who has legal capacity is The Palestine Liberation Organization (PLO).
This organization until capable attend and convene at the UN for fight for its independence (Robert A. Fisher 1975).
The conflict between Indonesia and the OPM is classified as a non-international armed conflict. It is worth
distinguishing between non-international armed conflict and international conflict. That international armed conflict
occurs between state and state (Bilkova 2014).

This is same thing what to try done by OPM because presumption history no part from Indonesia. Sefriani
classifies 4 elemental indicators that must be met to get recognition as belligerent, namely: a. organized neatly and
orderly under clear leadership, b. must use clear identification indicating his/her identity, c. must have controlled a
part, effectively part of the territory so that the territory has actually been under his control
and d. must have the support of the people in the territory it occupies (Sefriani 2003).

Searching the fundamental regulations from belligerent must need look from regulation in Article 1 of the
1907 Hague Convention IV concerning Laws and Customs War (KDH IV 1907) on land that belligerent is mandatory
fulfill requirements as following : 1. Led by a commander who have responsibility; 2. Has a special distinguishing
symbol that can be recognized; 3. Carrying weapons openly; and 4. Conduct its operations in accordance with the
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laws and customs of war . Become interesting question for look if OPM complies the criteria referred to in KDH IV
1907.

First, the development of the OPM Movement was able maintain movement separatism and always renew
his leadership. OPM has composed structure from parts like government, field defense, finance, build connection
with other countries, education and health. At outposts depend on movement in the field education, production food
and training base for new members of OPM (Malcolm, 1987). (Gault-Williams 1987) For this moment currently OPM
is led by the brave Benny Wenda announce West Papua State Declaration from domiciled in England (Martianto
and Isnaini 2021).

Second, OPM has symbol the Morning Star as a sacred entity is meaningful for Papua's struggle towards
prosperity and peace. The embodiment of this entity becomes a symbol of the process of establishing the state.
The Morning Star symbol is even used in the life of the Papuan people, such as clothes and other attributes. Later,
the use or raising of the Morning Star flag was banned because it was associated as a form of resistance and
secession from Indonesia. In addition, Article 6 paragraph (3) Law Number 77 of 2007 concerning Regional
Symbols provides the main requirement that a regional symbol may not contain elements of a separatist movement.
This means that it is absolutely forbidden to try to make the Morning Star a regional logo or flag (M. Yusuf Samad
and Poppy Setiawati Nurisnaeny 2022).

Third, OPM always use weaponry in do the action. Weapons used covers rifles, pistols and weapon sharp
when conflicted with Indonesian army. Although also, OPM did action guerrilla in do attack. Fourth, elements final
here itis elements that are not OPM fulfilled. In a number of OPM events do conflict with soldier nor police. However
many events, victims who become OPM 's target is inhabitant civil even women and children who are not is
combatants. OPM should not can targeting children and women or resident civil other in conflict armed. In other
words, OPM with no fulfilled belligerent element then OPM is classified becomes only considered as movement
separatist. OPM is considered as movement attempted separatists detach a territory from its parent territory as
principles used in international law that a territory of a new country came from the jurisdiction of the ruler before
(Kusumawardhani and Afriansyah 2020). Because first all of Indonesia including Papua is the territory of control
Netherlands. Duly the whole region Becomes part of the Unitary State Republic of Indonesia (NKRI). With no its
fullest element from Belligerent then The Indonesian government provides designation Group Criminal Armed
Forces (KKB) for mention for OPM.

Action the Indonesian government is classified very appropriate with give no mentions OPM as belligerent.
Look in the mirror from case movement Another separatist in Aceh is the Free Aceh Movement (GAM). At the
moment that, the Indonesian government indeed no classify GAM as belligerent. If the rebellion cannot be put
down immediately by the central government, and the rebels have grown stronger, are able to de facto control a
fairly lever territory, have self-government, then in the literature of international law there is known recognition
(Sefriani 2003). However, the Indonesian government did Memorandum of Understanding (MoU) with GAM in
Helsinki on 15 August 2005. Representative the Indonesian government was represented by Hamid Awaludin and
GAM represented by Malik Mahmud. Of course still occur debating until now is action the counted from agreement
international or no. However, it is necessary look conditions from agreement international that something
agreement international can done among subject international law. So if Helsinki MoU position seen so classified
that has occur agreement international between the state and belligerent.

Failure fulfillment belligerent elements can make becomes unlawful belligerent. For look ratio the so can
take example from Taliban insurgents in Afghanistan. Lee A. Casey, David B. Rivkin, Jr. & Darin R. Bartram
provides that requirement to classify combatants or unlawful combatants. First, that there needs to be an
organizational structure in the command system. This is very important to pay attention to because in every attack
or armed contact that occurs, command accountability and command structures are required. In this condition, the
Taliban in every attack is managed by local commanders who are not clearly classified as combatants or non-
combatants (Casey and Rivkin 1942).
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Second, the symbol of the uniform as a combatant's identity. This is necessary as a combatant marker.
This symbol is used to identify all war equipment, tanks, planes, ships and other vehicles. The Taliban are also
questioned as having used marker symbols to mark friends or foes in armed conflict. Third, that it is obligatory to
open weapons openly so that they can be identified. This claim has also been questioned because of the tough
requirements to meet in an openly armed society (Casey and Rivkin 1942).

With no fulfilled defined elements then the Taliban are classed becomes unlawful belligerent. If associated
with view from Lee A. Casey, David B. Rivkin, Jr. & Darin R. Bartram so actually OPM is almost similar with the
Taliban. The terms specified then OPM can too classified Becomes unlawful belligerent. so OPM doesn't can
equated with position subject law international other.

3.2 Consequence when OPM Position as Unlawful Belligerent
During ongoing armed conflict, parties to the conflict must obey IHL. Principle base humanity international

law is principle humanity requires that even in situation conflict values humanity honoured height and conflict armed
permanent in limit humanity limitation. This principle required that all effort or action violence with use weapon or
action the done until level some do not needed for armed conflict forbidden (Bunga and Tukan 2019).

Need noticed that confession of unlawful belligerent with leeve en masse. Rebellion in a manner
spontaneously by the people civil for oppose group attacker. Leeve en mass originate from Revolution French and
is tool political for called out for lift guns, fine in a manner literally for rally French spirit for oppose anti-revolutionary
army. Main idea of leeve en masse delivers very influential for military Europe. Leeve en masse as legal combatants
and not criminal organized. Position leeve en masse is as someone soldier with patriotism and love his homeland
as well struggle for carry out duty maintain land his birth from threat invaders (Law 2010).

If look from meaning and elements /eeve en masse then there is OPM presumes it will belong becomes
leeve en masse. See also elements for maintain land his birth then OPM can also be categorized have desire for
maintain Papuan land. However, there is element from leeve en masse its not owned by OPM that presence
because spontaneity. OPM inside history its formation in a manner organized. Action leeve en masse for chase
away invaders while Indonesia is not nation colonialists in Papua. So, by line big OPM isn't it including leeve en
masse.

The aim of the government is to protect the entire of Indonesia's people and promote general welfare as
mandated by the constitution. In fact, the obligation to provide safety and protection for all citizens, including
protection for their citizens (Salam 2018). Indonesia delivers special treatment to OPM with labeling as a terrorist.
Categorization of OPM make difference treatment to captured OPM members. IHL provides one fundamental
principle for obeyed that is principle distinction. This law principle when conflict armed occur warring parties must
differentiate treatment for combatant and non combatant (civilian). The principle of IHL must ensure the
implementation of the principle of non-discrimination. During war, no one can deny the rights of another person
because of external factors, such as race, color, sex, language, religion, political or other opinion, nationality,
property, birth or other status. The prohibition of discrimination is an important part of the core principles of human
rights (Noor, Wicaksono, and Sa’adah 2020). Every parties must put first for protect resident civil or not can make
object of target armed conflict. The essence of principle distinction oppose idea war indiscriminate blind, and
purpose from principle distinction as following (Prasetiawan and Hastuti 2020):

1. Protect combatants and residents civil;
2. Deliver human rights guarantees that are very fundamental;
3. Prevent happening war without no limit humane.
Based on Article 4A of the Convention Geneva Ill On Prisoner War ( Convention Geneva lll) gives

requirements for prisoner consisting war from : a. Members force war from disputing parties, members militia or
corps voluntary which is part from force war it ., b. Members militia others, including movement organized virginity
(organized resistance movement), c. Members _ force regular war declared loyalty to something government or
power that is not admitted by the retaining country, d. Accompanying people force war without with actually
becomes member from force war, €. Crewman boat trade including skipper , pilot sea, cadet as well as crew aircraft
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fly civil from disputing parties who do not get more treatment good according to provisions whatever in law
international, f. Residents of areas that have not occupied , which when enemy close up , up his will alone and with
simultaneously lift weapon for oppose arriving troops raided.

Distinction treatment will applied to combatant, at points (a), (b), (c) and (f) will classified becomes
combatants. Meanwhile points (d) and (e) are categorized to non-combatants. Combatants will get protection as
prisoner war because submit to IHL. If unlawful combatant will get consequence more laws heavy compared to
combatant if caught because no counted as prisoner war (Hamda 2005). An unlawful combatant doesn't enjoy the
benefit of lawful combatant advantages yet chooses to take active part in hostility (Mohammad Ali Hasab 2023).

In 2021, the Government of Indonesia will classify OPM as Group Criminal Armed Forces (KKB) makes
OPM as group terrorist. Base thinking idea this far more appropriate because keep away all effort for make subject
international law. This point of view is also more good look past conditions that were not regard GAM as belligerent
but Indonesian still doing and signing agreement with GAM. Best way and solution this given for prevent and refuse
OPM 's opinion is belligerent so that counted becomes combatants.

Thus, all efforts will be enforced by the government to resolve the terrorist act itself, which is increasingly
affirmed in Law Number 5 of 2018 concerning the Eradication of Criminal Acts of Terrorism. The definition of
terrorism is as stated in Article 4 that any act that uses violence or threats of violence that creates an atmosphere
of widespread terror or fear that can cause mass casualties, and / or cause damage or destruction to strategic vital
objects, the environment, public facilities or international facilities with ideological, political or security disturbance
motives. So that actions carried out by OPM such as violence, terror, destruction with political motives and security
threats become objects of criminal acts of terrorism (Sinaga 2021).

OPM by law classified becomes unlawful combatant. With condition this such, OPM does not could enjoy
all granted rights and obligations from Convention Geneva Ill. When in conflict armed happened OPM not could
made as prisoner of war. Law enforcement is a process of efforts to maintain or carry out legal norms as a guideline
for traffic behaviour or legal relations in the life of society and the state (Ode and Ali 2023). So when the OPM was
caught so will imposed enforcement as a terrorist. OPM members will processed based on law national about
terrorists and will processed in the Criminal Court (PN) accordingly perpetrator criminal other. Because the reason
OPM is acting like combatant but is not one and a person act like civilian and a combatant at the same time.

4. Conclusion

IHL subjects are necessary for fulfill conditions certain for counted becomes combatants. As for condition
the consists from led by a commander. Has a special distinguishing symbol that can be recognized from a distance
far. Carrying weapons openly; and conducts its operations in accordance with the laws and customs of war. OPM
doesn't fuffill conditions that have determined so that counted as unlawful belligerent. Condition this make OPM not
could enjoy treatment as a combatant when conflict armed happened. If the OPM is caught no can equated with
prisoner war. Since early OPM has been classified Becomes group terrorists by Indonesia. The position that makes
OPM will positioned as perpetrator criminal when caught.
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